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The issue is whether the Office of Workers Compensation Programs properly denied
appellant’s request for reconsideration under 5 U.S.C. § 8128(a) on the grounds that the request
was not timely filed and failed to present clear evidence of error.

Appellant, a distribution clerk, sustained a traumatic injury to her lower back while in the
performance of duty on January 26, 1988. The Office accepted appellant’s claim for low back
strain and herniated disc at L4-5. Appellant returned to work in a limited-duty capacity and she
received appropriate wage-loss compensation for various periods of temporary total disability.
Additionally, appellant underwent alumbar microscopic discectomy at L4-5 on October 5, 1992.
Following her surgery, appellant resumed her limited-duty assignment on December 12, 1992.
Thereafter, she continued to receive wage-loss compensation for intermittent periods of
temporary total disability.

On April 3, 1996 appellant filed a claim for compensation on account of disability (Form
CA-8) for the period March 16 through 29, 1996. By decision dated July 19, 1996, the Office
denied appellant’s claim for temporary total disability on the basis that the medical evidence
failed to establish total disability due to the accepted injuries of January 26, 1988.

On May 26, 1999 the Office received an undated request for reconsideration
accompanied by additional medical evidence. In a decision dated June 1, 1999, the Office
denied appellant’ s request for reconsideration pursuant to 5 U.S.C. § 8128(a) on the grounds that
the request was not timely filed and failed to present clear evidence of error.

The Board finds that the Office properly denied appellant’s May 26, 1999 request for
reconsideration.



Section 8128(a) of the Federal Employees Compensation Act' does not entitle a claimant
to a review of an Office decision as a matter of right.> This section vests the Office with
discretionary authority to determine whether it will review an award for or against payment of
compensation.®> The Office, through regulations, has imposed limitations on the exercise of its
discretionary authority under section 8128(a)." One such limitation is that the application for
reconsideration must be sent within one year of the date of the Office decision for which review
is sought.> Appellant failed to meet this particular requirement in that the Office’s most recent
merit decision was issued on July 19, 1996 and the Office received appellant’s request for
reconsideration more than a year |ater on May 26, 1999.°

In those instances when a request for reconsideration is not timely filed, the Office will
undertake a limited review to determine whether the application presents “clear evidence of
error” on the part of the Office.” In this regard, the Office will limit its focus to a review of how
the newly submitted evidence bears on the prior evidence of record.®

To establish clear evidence of error, a claimant must submit evidence relevant to the issue
that was decided by the Office.’ The evidence must be positive, precise and explicit, and it must
be apparent on its face that the Office committed an error.’® Evidence that does not raise a
substantial question concerning the correctness of the Office’s decision isinsufficient to establish
clear evidence of error.!' It is not enough merely to show that the evidence could be construed
so as to produce a contrary conclusion.** The evidence submitted must not only be of sufficient
probative value to create a conflict in medical opinion or establish a clear procedural error, but
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must be of sufficient probative value to prima facie shift the weight of the evidence in favor of
the claimant and raise a substantial question as to the correctness of the Office decision.®

In the instant case, appellant failed to demonstrate clear evidence of error. While the
record includes numerous exhibits that post-date the Office’s July 19, 1996 decision denying
compensation, the overwhelming majority of this evidence has no bearing on the issue of
whether appellant was totally disabled for the period March 16 through 29, 1996. In recent
reports dated March 30 and May 7, 1999, appellant’ s treating physician, Dr. Werner H. Frietsch,
referred to atime in 1996 when appellant was suffering from multilevel lumbar degenerative disc
disease and lumbar radiculopathy that interfered with her performing full-time work.
Dr. Frietsch, however, did not specifically identify the time period in 1996 when appellant was
disabled due to her back condition. Furthermore, the Office did not accept appellant’s claim for
either degenerative disc disease or lumbar radiculopathy. Inasmuch as the newly submitted
medical evidence does not specificaly address the issue on reconsideration, the Office properly
declined to reopen appellant’ s case for merit review under section 8128(a) of the Act.

The June 1, 1999 decision of the Office of Workers Compensation Programs is hereby
affirmed.
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